Utah Bankruptcy Lawyers Forum
December 8, 2009

Bankruptcy Update

Hon. William T. Thurman
Chief Judge, U.S. Bankruptcy Court, District of Utah

Hon. Judith A. Boulden
Judge, U.S. Bankruptcy Court, District of Utah

Hon. R. Kimball Mosier
Judge, U.S. Bankruptcy Court, District of Utah



Utah Bankruptcy Lawyers Forum
Hon. William T. Thurman
Hon. Judith A. Boulden
Hon. R. Kimball Mosier

A. Supreme Court bankruptcy decisions:

N.C.P. Marketing Group, Inc. v. BG Star Productions, Inc., 129 S. Ct. 1577 (2009).
Justices Kennedy and Breyer issued a joint statement regarding the Court’s denial of
certiorari, in which they discuss the need for resolution of a split among the Circuits as
to the meaning of § 365(c)(1), but reluctantly agree that the case before the Court was
not an appropriate one in which to address that “significant question.” The referenced
split involves the majority “hypothetical” position that a debtor-in-possession cannot
assume an executory contract unless it could, hypothetically, assign the contract to a
third party, versus the “actual test,” in which the DIP may assume an executory
contract as long as it has no actual intent to assign it to a third party. The two justices
briefly discuss the positive and negative aspects of the two positions.

Travelers Indemnity Co. v. Bailey, 129 S. Ct. 2195 (2009). Travelers was the primary
insurer of Johns-Manville, which filed a petition for bankruptcy in 1982 due to the
potential of overwhelming liability for asbestos-related claims. In 1986, Manville and its
insurers reached a settlement pursuant to which the insurers would provide most of the
funds for a trust that was created to pay all asbestos claims against Manville. In
connection with the settlement, the bankruptcy court entered an order enjoining “all
persons” from pursuing the insurance companies for “policy claims,” which it defined
as those “arising out of or relating to” Manville’s insurance coverage. The 1986 order
was affirmed by both the district court and the Second Circuit. In 2002, Travelers sought
the bankruptcy court’s enforcement of its 1986 order, requesting that the court enjoin 26
state court lawsuits that were pending against it. The claims included both derivative
liability for Manville’s conduct and direct liability for Travelers’ own conduct. The
bankruptcy court found that all such claims were precluded by its 1986 order, in that all
such claims either “arose out of” or “related to” Travelers’ insurance relationship with
Manville. The district court affirmed, but the Second Circuit reversed, on the ground
that actions against non-debtors for their own conduct are beyond the bankruptcy
court’s jurisdiction to enjoin. The Supreme Court reversed, holding that the bankruptcy
court’s jurisdiction was res judicata to all parties to the Manville bankruptcy and their
privies, because the 1986 order became final on direct review and even subject matter
jurisdiction could not be collaterally attacked. Both the Circuit and the Supreme Court
agreed with the bankruptcy court’s finding that both derivative and non-derivative
claims against Travelers fell within the terms of the 1986 order.



B. Tenth Circuit Court of Appeals bankruptcy decisions:

Affordable Bail Bonds, Inc. v. Sandoval (In re Sandoval), 541 F.3d 997 (10th Cir. 2008).
On direct appeal under 28 U.S.C. § 158(d)(2), the Court affirmed the bankruptcy court’s
decision that debtor’s agreement to indemnify professional bail bondsman on behalf of
a third party criminal defendant was not a debt “to and for the benefit of a
governmental unit,” and therefore did not fall within the § 523(a)(7) exception to
discharge.

In re Lanning, 545 F.3d 1269 (10th Cir. 2008). A Chapter 13 debtor’s “projected
disposable income” under § 1325(b)(1)(B) is presumed to be the debtor’s “current
monthly income,” as defined in § 101(10A)(A)(i), but that figure may be altered by the
bankruptcy court upon the debtor's showing of a “substantial change in
circumstances.”

Mosier v. Callister, Nebeker & McCullough, 546 F.3d 1271 (10th Cir. 2008). Chapter 11
trustee is precluded from asserting claims against third parties for their participation in
or facilitation of debtor’s wrongful conduct, by the doctrine of in pari delicto, which is
based on the premise that courts should not involve themselves in disputes between
wrongdoers. Moreover, the conduct of the directors of the corporate debtor was
properly imputed to the debtor in reaching the conclusion that in pari delicto applied.

Parks v. FIA Card Servs., N.A. (In re Marshall), 550 F.3d 1251 (10th Cir. 2008). Debtors’
use of one credit card company’s offer to transfer balances to pay off another credit card
company’s cards within 90 days of their petition were preferential payments under §
547(b), because the funds used to pay-off their credit card debt were, for at least an
instant, property of the debtors and, even though debtors never possessed the funds,
they exercised “dominion or control” over them by directing their distribution.

In re Southwest Food Distributors, LLC, 561 F.3d 1106 (10th Cir. 2009). Unsecured
creditors committee sought to employ both a national law firm and a regional/local law
firm to represent it in the bankruptcy case. Both firms satisfied § 1103 and Fed. R. Bankr.
P. 2014, but the request was denied by the bankruptcy court on the grounds that there
was nothing about the case that was so complex that it required a national law firm that
charged twice the amount per hour as the local firm, there was no evidence presented
regarding the Committee’s need for more than one law firm, and the two largest
unsecured creditors objected to the employment of the national firm. The district court
affirmed, and the Committee appealed, arguing that the bankruptcy court erred as a
matter of law and was required to appoint counsel that have met the requirements of §
1103 and R. 2014. The court disagreed, holding that the bankruptcy court’s
consideration of future fees was not an abuse of its broad discretion over the
appointment of professionals.



C and M Properties, L.L.C. v. Burbidge (In re C and M Properties L.L.C.), 563 F.3d 1156
(10th Cir. 2009). Witty decision by Judge Gorsuch directing district court to vacate all
orders entered by it and the bankruptcy court after this removed malpractice action was
remanded to Utah state court in 2004, on the ground that the federal courts were
without jurisdiction once the district court had issued the remand order.

Hamilton v. Washington Mutual Bank FA (In re Colon), 563 F.3d 1171 (10th Cir. 2009).
Trustee was not entitled to avoid a mortgage on the debtors’ residence under § 544(a)
on the basis that the mortgage, which contained the property’s correct street address
and parcel identification number, misstated the property’s lot number. Under Kansas
law, a purchaser has constructive notice of the contents of all documents in the seller’s
chain of title and, if a document in the chain of title suggests a problem, the purchaser is
required to make reasonable inquiry. A reasonably prudent purchaser of debtors’
property would make inquiry as to whether a mortgage from debtors that correctly
listed the property’s address and parcel number, but gave a different lot number, in fact
encumbered the debtors’ residence.

Olah v. Baird (In re Baird), 567 F.3d 1207 (10th Cir. 2009). Formally adopting the
“Countryman” definition, the Court held that a contract is “executory” only if the
remaining obligations of the parties to the contract are “significant,” such that failure to
perform them would be a breach that relieved the other party’s performance. Under this
definition, a liability insurance policy is not an executory contract if the policy period
has expired and the insured has paid the premium for that period. All other obligations
of the insured are not so significant that the failure to perform them would relieve the
insurer of its obligation to defend and, possibly, pay damages. Furthermore, a policy’s
nonassignment clause is of no effect, under Utah law, once a “loss” has occurred, and
loss occurs at the moment of the event that may ultimately trigger liability under the
policy. Finally, an insured’s contractual right to approve or disapprove a settlement
transfers to the trustee upon the insured’s filing of bankruptcy, thereby ceasing to be
personal to the insured, and the trustee has authority to transfer that right to a third

party.

In re Kirkland, 572 F.3d 838 (10th Cir. 2009). Creditor’s proof of claim, that included
neither supporting documentation nor an explanation for that failure, did not satisfy
Fed. R Bankr. P. 3001 and Official Form 10, and was properly disallowed based on
trustee’s objection, despite the debtor’s apparent inclusion of the debt in her schedules.

In re Ford, 574 F.3d 1279 (10th Cir. 2009). On direct appeal under 28 U.S.C. § 158(d)(2),
the Court affirmed a bankruptcy court decision holding that the negative equity in
debtors’ trade-in vehicle, and other related fees and expenses, were incurred in
connection with debtors’ acquisition of rights in the new vehicle and, therefore,
creditor’'s “purchase money security interest” under Kansas law included those
expenses and was protected from bifurcation under § 1325(a)’s hanging paragraph.




Johnson v. Smith (In re Johnson), 575 F.3d 1079 (10th Cir. 2009). Dismissal of a Ch. 13
bankruptcy case during the pendency of creditor’s appeal from a judgment granting
debtors damages for creditor’s willful violation of the automatic stay in an attached
adversary proceeding did not divest the bankruptcy court of jurisdiction over the
adversary proceeding, and its award of attorney’s fees on remand was allowable.

Melnor, Inc. v. Corey (In re Corey), 583 F.3d 1249 (10th Cir. 2009). Creditor was entitled
to summary judgment on its claim of non-dischargeability of a state court fraud
judgment against Ch. 7 debtor, even though judgment was obtained by “default,”
because default was imposed as a sanction for debtor’s litigation misconduct. The
policies underlying issue preclusion are best served by precluding relitigation of issues
that would have been decided on the merits but for the losing party’s misconduct.

Beaumont v. Department of Veteran Affairs (In re Beaumont), __ F.3d __, 2009 WL
3299962 (10th Cir. 2009). Department was not precluded by either the automatic stay or
the discharge injunction from recouping an overpayment of benefits it had made to
debtor resulting from an inheritance received by him while receiving benefits, because
the Department’s payment obligation and the debtor’s obligation to return payment
arose from a “single transaction.”

Johnson v. Riebesell (In re Riebesell), __F3d __, 2009 WL 3448743, (10th Cir. 2009).
Client’s claim against his former attorney was non-dischargeable in bankruptcy because
attorney/debtor had borrowed money from his client without making specific
disclosures required by state law, which constituted a “false representation” under §
523(a)(2)(A). In addition to declaring a debt non-dischargeable, bankruptcy courts have
jurisdiction to liquidate those debts and to enter monetary judgments against debtors.

Search Market Direct, Inc. v. Jubber (In re Paige), 584 F.3d 1327 (10th Cir. 2009). District
court’s dismissal of appeal on mootness grounds was reversed, the Circuit finding that
the parties seeking to have an appeal declared moot, who bear the burden of proof on
that issue, had failed to establish mootness. Notably, the Circuit adopted the equitable
mootness doctrine and specified six factors to be considered in determinations of
equitable mootness. In addition, the Circuit clarified that determinations of equitable
mootness are reviewed on appeal for abuse of discretion.

I. Tenth Circuit BAP decisions:

Melquiades v. Hill (In re Hill), 390 B.R. 407 (10th Cir. BAP 2008) (Clark, ].) (Before
McFeeley, CJ., and Clark & Nugent, JJ.) (Appeal from the United States Bankruptcy
Court for the Western District of Oklahoma). A bankruptcy court’s judgment denying
claim of non-dischargeability was AFFIRMED, since plaintiff's judgment for damages
against debtors resulting from a work-related injury did not involve a “willful and
malicious injury” under § 523(a)(6), where the debtors’ conduct, failure to provide
workers’ compensation insurance, did not cause the plaintiff's physical injury. The



bankruptcy court's determination that the debtors” alleged misappropriation of
proceeds from the sale of their wholly-owned corporation did not constitute either
“fraud while acting in a fiduciary capacity” or “embezzlement,” pursuant to § 523(a)(4),
with respect to plaintiff, an employee and creditor of the corporation, was also affirmed.

Schlueter v. State Farm Mut. Ins. Co. (In re Schlueter), 391 B.R. 112 (10th Cir. BAP 2008)
(McFeeley, C.J.) (Before McFeeley, C.J., and Nugent & Clark, JJ.) (Appeal from the
United States Bankruptcy Court for the District of Colorado). A bankruptcy court’s
grant of summary judgment was AFFIRMED in part and REVERSED in part. The
bankruptcy court’s holding that § 523(a)(3)(A) precludes the discharge of a debt if the
creditor had no actual knowledge of a debtor’s bankruptcy prior to the claims bar date
is affirmed. Thus, the decision rejects the position taken by some bankruptcy courts that
actual knowledge of a bankruptcy, and thus an ability to file a claim under §
726(a)(2)(C) prior to the distribution of property of the estate, imposes a duty on
creditors that overrides the plain language of § 523(a)(3)(A). However, the bankruptcy
court’s finding that debtor had provided no evidence in support of her assertion that
she had no knowledge of the creditor’s claim was reversed on the grounds that there
was evidence in the record that made that an issue of fact.

In re Pearson, 390 B.R. 706 (10th Cir. BAP 2008) (McFeeley, C.].) Opinion Vacated by In
re Pearson, 309 Fed. Appx. 216 (10th Cir. Jan 22, 2009) (not selected for publication in the
Federal Reporter, NO. 08-8060). (Thurman, J.,concurring) (before McFeeley, CJ., and
Bohanon & Thurman, JJ.) (Appeal from the United States Bankruptcy Court for the
District of Wyoming). A bankruptcy court’s judgment confirming a debtor’s plan is
REVERSED and REMANDED. A debtor who has successfully confirmed a plan has
standing as a person aggrieved to appeal an interlocutory order that has merged into
the final order when the debtor is pecuniarily affected by being obligated to amend the
plan in order to obtain confirmation with provisions that the debtor believes are
erroneous. The means test delineated in § 707(b)(2)(A)(ii)(I) allows a debtor to take the
full vehicle ownership/lease expense deduction even when the debtor’s vehicle is
unencumbered by lease or secured payments at the time of the bankruptcy filing.

Melnor, Inc. v. Corey (In re Corey), 394 B.R. 519 (10th Cir. BAP 2008) (Rasure, ].) (before
Thurman, Rasure, & McNiff, J].) (Appeal from the United States Bankruptcy Court for
the District of New Mexico). A bankruptcy court’s determination that the debtor was
precluded in a Section 523(a)(2) proceeding from denying that a creditor’s claim was
procured by fraud because a federal district court had already entered a judgment by
default against the debtor on the fraud claim was AFFIRMED. The default judgment
was given collateral estoppel effect even though the issue of fraud was not “actually
litigated” to its conclusion because the judgment was entered as a sanction for
obstreperous litigation tactics rather than for simply failing to appear and defend.



In re Graves, 396 B.R. 70 (10th Cir. BAP 2008) (Thurman, J.) (before Bohanon, Michael, &
Thurman, JJ.) (Appeal from the United States Bankruptcy Court for the District of
Colorado). A bankruptcy court order denying Chapter 7 trustee’s motion to compel
turnover, pursuant to § 542(a), of debtors’ tax refund that they applied, prepetition, to
pre-payment of their next year’s federal income tax liability was AFFIRMED. Turnover
is appropriate only where the target has, during the case, “possession custody, or
control” of estate property, and that property is something that the trustee can “use,
sell, or lease.” Turnover may not ordinarily be used to compel debtors to produce
something in which they hold only a contingent, reversionary interest.

In re Rogers, 401 B.R. 490 (10th Cir. BAP 2009) (McFeeley, C.].) (before McFeeley, CJ.,
and Nugent & Thurman, JJ.) (Appeal from the United States Bankruptcy Court for the
Northern District of Oklahoma). A bankruptcy court’s award of attorney’s fees and
costs, wherein the court reduced the amount of attorney’s fees and costs under § 330,
was AFFIRMED on the grounds that the bankruptcy court used the appropriate
standard of review and made factual findings regarding the entries and expenses
contained in the debtors’ fee application. The filing of a fee application precludes the
award of a presumptive or standard fee.

In re Smith, 401 B.R. 487 (10th Cir. BAP 2009) (McFeeley, C.]J.) (before McFeeley, C.J.,
and Nugent & McNiff, J].) (Appeal from the United States Bankruptcy Court for the
District of Utah). A bankruptcy court’s disallowance of debtor’s claim of exemption in
tax refunds representing overpayment of taxes on otherwise exempt income was
REVERSED based on the Utah Supreme Court’s interpretation of Utah Code Ann. §
78B-5-507 (2008) that the funds could be reasonably traced.

In re Stephens, 402 B.R. 1 (10th Cir. BAP 2009) (Karlin, J.) (before Brown, Thurman, &
Karlin, JJ.) (Appeal from the United States Bankruptcy Court for the Western District of
Oklahoma). Bankruptcy court judgment finding that lowa homestead law could not be
applied to property outside of the state of Iowa, and therefore was not applicable to
proceeds from the sale of debtor’s lowa homestead that were currently in debtor’s new
state of residence, Oklahoma, was REVERSED because Iowa’s current homestead
statute has not been restricted to in-state property. The decision adopts the view that, in
the absence of either statutory or case law limits on territoriality, state exemption
statutes apply extraterritorially, and rejects the view that § 522(b)(3) is a federal choice
of law provision that preempts state territorial limitations. The case was REMANDED
for consideration of the availability of Iowa’s homestead exemption to the debtor’s
proceeds.

In re Picht, 403 B.R. 707 (10th Cir. BAP 2009) (Michael, J.) (before Michael, Brown, &
Starzynski, J].) (Appeal from the United States Bankruptcy Court for the District of
Kansas). The bankruptcy court’s order confirming a Chapter 13 plan was REVERSED
and REMANDED so that findings of fact and conclusions of law could be entered in
accordance with Fed. R. Civ. P. 52, because a bankruptcy court does not have



jurisdiction to enter a memorandum opinion explaining a ruling that has already been
appealed.

Wilson v. United States (In re Wilson), 407 B.R. 405 (10th Cir. BAP 2009) (Nugent, J.)
(before Nugent, Thurman, & Karlin, J].) (Appeal from the United States Bankruptcy
Court for the District of Colorado). The opinion REVERSES the bankruptcy court's
summary judgment order holding that tax penalties assessed against the debtor for
filing frivolous returns under 26 US.C. § 6702 are dischargeable under § 523(a)(7)(B).
The act of filing the frivolous return constitutes the event or transaction under §
523(a)(7)(B), rather than the failure to file timely returns. Thus, tax penalties for
frivolous filings within 3 years of the petition date for tax years beyond the lookback
period are nondischargeable.

In re Bryan, 407 B.R. 410, (10th Cir. BAP 2009) (Thurman, ].) (before Nugent, Thurman,
& Karlin, J].) (Appeal from the United States Bankruptcy Court for the District of
Colorado). A bankruptcy court order denying debtor’s objection to a claim was
AFFIRMED because the bankruptcy court properly held that debtor was not entitled to
direct creditor’s application of funds to a particular debt, both because debtor owed
only one debt to creditor, although his wholly-owned corporation owed two, and
because the funds were proceeds of a settlement with third-party interest holders in the
corporation’s property, rather than a voluntary payment by the debtor. Therefore,
pursuant to Colorado law, equity requires that the proceeds be applied in such a way as
to maximize creditor’s return, which in this case was to a debt owed solely by the
corporation, rather than to a debt owed jointly by debtor and the corporation.

Rodriguez v. DaimlerChrysler Fin. Servs. Americas LLC, 408 B.R. 355 (10th Cir. BAP
2009) (Nugent, J.) (before Nugent, Thurman, & Karlin, J].) (Appeal from the United
States Bankruptcy Court for the District of Colorado). A bankruptcy court order
denying the trustee’s demands for money judgments for the value of motor vehicle
liens he avoided under § 550(a) was AFFIRMED. The BAP rejected the trustee’s
argument that he was entitled to recover the value of the liens pursuant to In re
Haberman, 516 F.3d 1207 (10th Cir. 2008), concluding that the bankruptcy court neither
erred as a matter of law, nor abused its discretion, in denying the trustee’s claim.

In re Sun ‘n Fun Waterpark LLC, 408 B.R. 361 (10th Cir. BAP 2009) (Brown, J.) (before
Brown, Rasure, & Romero, JJ.) (Appeal from the United States Bankruptcy Court for the
Western District of Oklahoma). A bankruptcy court order disallowing an oversecured
creditor’s claim for post-petition attorney’s fee, costs, and expenses under § 506(b) was
REVERSED because, under Oklahoma law, a creditor that had obtained a pre-petition
foreclosure decree, but had not yet sold the collateral at a sheriff’s sale, did not lose its
contractual right to recover post-petition fees, costs, and expenses, and thus may
recover those amounts to the extent that the other requirements of § 506(b) are met. In
addition, Fed. R. Bankr. P. 2016(a) is inapplicable to the creditor’s request for



prepetition fees that were awarded by state court judgment, and the state court
judgment is entitled to full faith and credit.

In re Dittmar, 410 B.R. 71 (10th Cir. BAP 2009) (Bohanon, ].) (Brown, J. dissenting)
(before Bohanon, Brown, & Weaver, J]J.) (Appeal from the United States Bankruptcy
Court for the District of Kansas). A bankruptcy court summary judgment ruling that
postpetition bonus distributions were not part of the bankruptcy estate because debtors
had no pre-petition contingent interest in the distributions, merely an expectancy that
did not rise to the level of a legal or equitable interest, was AFFIRMED.

In re Padgett, 408 B.R. 374 (10th Cir. BAP 2009) (Michael, ].) (Starzynski, J. concurring)
(before Michael, Brown, & Starzynski, JJ.) (Appeal from the United States Bankruptcy
Court for the District of Kansas). A bankruptcy court order allowing the debtors to
bifurcate the “negative equity” portion of a creditor’s claim, pursuant to § 506, was
REVERSED because inclusion of the debtors’ negative equity in their trade-in vehicle
as part of their purchase of another vehicle made it a “purchase money obligation” and,
therefore, creditor’s claim was entirely a “purchase money security interest,” which is
protected from bifurcation by the “hanging paragraph” in § 1325(a).

In re Shattuck, __ B.R. __, 2009 WL 2252326 (10th Cir. BAP 2009). (Rasure, ].) (before
Cornish, C.J., and Bohanon & Rasure, JJ.) (Appeal from the United States Bankruptcy
Court for the District of Colorado). A bankruptcy court order granting a motion to
dismiss filed by a state court-appointed receiver was REVERSED because the motion
was filed, and evidence and argument presented, by a non-attorney and, pursuant to 28
U.S.C.§ 1654, although non-attorneys may appear and represent themselves pro se, they
may not represent the interests of others, including an artificial entity such as an estate.
Accordingly, the receiver’s motion should have been stricken.

Rafter Seven Ranches L.P. v. WNL Investments L.L.C. (In re Rafter Seven Ranches
L.P.), _ BR. __, 2009 WL 161317 (10th Cir. BAP 2009). (Brown, ].) (before Brown,
Thurman & Romero, J]J.). (Appeal from the United States Bankruptcy Court for the
District of Colorado). A bankruptcy court’s determination that debtor, a general
partnership, was not an “individual” entitled to seek damages for alleged violations of
the automatic stay under § 362(h) (now renumbered at § 362(k)) was AFFIRMED. The
bankruptcy court’s refusal to award damages for the same alleged stay violations under
§ 105 was also affirmed. In the alternative, the bankruptcy court correctly construed the
settlement agreement between the parties and determined that no stay violation had
occurred. Finally, Debtor's appeal of a second bankruptcy court order enforcing one
provision of the parties” settlement agreement was dismissed as moot.

United States Trustee v. Garland (In re Garland), _ B.R. __, 2009 WL (10th Cir.
BAP 2009) (Thurman, J.) (before Brown, Thurman & Romero, J]J.) (Appeal from the
United States Bankruptcy Court for the Eastern District of Oklahoma). A bankruptcy
court judgment denying debtor’s discharge pursuant to the "false oath" exception set
forth in§ 727(a)(4)(A) was AFFIRMED because the debtor, an experienced class-action




lawyer, failed to disclose a beneficial interest in real property that was titled to one of
his sons, as well as his ownership/ directorship of various businesses within six years of
his filing, and his signatory authority on a number of active bank accounts. The
bankruptcy court's determination that the debtor’s statements in his bankruptcy filings
were either truthful nor mere mistakes, as he claimed, but were instead fraudulent
misstatements of material fact, was not clearly erroneous.
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RULE 9013-1
MOTION PRACTICE - SET HEARING
(a) Scope of Rule. This rule applies to motions in bankruptcy cases and adversary
proceedings. The term “motion” means application, request, obj eoﬁgﬁ\to claim, or other
7
proceeding in the nature of a motion or contested matter in whiciir a\pa in interest seeks an
order from or determination by the court. The term “ @ ” does not refer to a summons,
complaint, appeal, or an ex parte motion. V)i
(b)  Applicability. In bankruptcy&ag\es and adversary proceedings, whenever the
T
movant seeks an order from or determination\{pf’ﬁ;;‘/gourt and the movant believes the motion
7

will be opposed, the procedures @’t‘fqrth in thisrule should be used.
L

(c) Motions. The tovant-must file the motion with the clerk within any applicable

.

time limitation, incl e_iin“gi{e time Hmitations of these Local Rules, unless the court orders
™
otherwise. A moti&{}\m{sb/slet forth succinctly, without argument, the specific relief sought.

(d) Notice af/ Motion and Hearing. The movant shall obtain and set an appropriate

hearing date with the court scheduling clerk. A Notice of Motion and Notice of Hearing shall be
filed in original form only together with a certificate of service evidencing compliance with the
applicable service requirements. A Notice of Motion and Notice of Hearing shall:

(1)  be in substantial conformity with Local Form 9013-1, Notice of Motion

and Notice of Hearing with alterations as may be appropriate to comply with these Local

Rules;
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2) contain a specific statement of the relief requested or action intended in
sufficient detail to meaningfully inform the parties of the intended action or relief
requested or, if the motion is served with the notice, refer to the motion to describe the
relief requested;

A3) set the last date on which an interested party may file an objection to the
motion., The identified date must be based on the time period \}xed by the Federal Rules
of Bankruptcy Procedure or by Local Rule 9006-1(b), a f”pp\ﬁ);{iate;

4 include a statement that the hearingmay be strickf\:n and relief requested
may be granted without a hearing unless an Q{eéu%gs timely filed.

(5) include a statement that the objecting pa p\p/must attend the hearing and that
failure to attend the hearing will be g;&\\emeda waiver or the objection.

6) be given by the movant{/al\zl\/partles in interest at their addresses of
record, and to such o h/ des_as the Federal Rules of Bankruptcy Procedure may

specify or the court may?ﬁry

_.,‘

(e) ﬁse\t\Motmns A party responding to a motion must file a response by
the date identified El\tl;\}Pélce

® Granting Relief Without a Hearing. The court may, but is not required to,

strike the hearing and grant the relief requested in a motion without a hearing if the movant has
filed a declaration of non-opposition stating that:
(1) there has been no opposition to the motion filed or served on the movant; and
(2) the notice of hearing served by the movant included a statement as set forth in

subsection (c) that the hearing may be stricken and the relief may be granted without a hearing.
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(@ Time for Striking Hearings. A request to strike a hearing should be made at

least two days prior to the hearing.

(h) Memorandum of Authorities. A motion or a response to a motion may be

supported by a memorandum of legal authorities subject to the following requirements.

1) Concise Memorandum. A memorandum must concisely state each basis

supporting the motion or response with citations to applicable/a\nd controlling legal

authority. 7\ \
N \I :

(2) Length of Memorandum. A memorand L other than or/ summary judgment,

must not exceed 15 pages, exclusive of face s e%t;&lg of contents, statements of issues
_ : g . .
and facts, and exhibits. The procedure for filing an\werlength memorandum is set forth in

subsection (f) of this rule. Xgm
7

3 Citations of Unpublisheéd;Decisions. A memorandum may cite an

( /,_.—‘.\

unpublished decision 0@18 dlstrlct but only if the decision is furnished to the court

~—~....,

and parties when the memo r}dﬁm is filed. Unpublished opinions from other districts

J—

\

may not bg ({ej as\authorlty Unpublished decisions of this court should be cited as
follows: szt%v D’a{'z/es (In re Smith), Ch. 7 Case No. 93B-02404, Adv. No. 94PC-2302,
slip op. at 10 (Bankr. D. Ut. March 1, 1995). The clerk maintains an index and copies of
selected, unpublished opinions from this district.

“) Citations of Supplemental Authority. When pertinent and significant

authorities come to the attention of a party after a memorandum has been filed, or after
oral argument but before the court renders a decision, a party may advise the court by
letter, with a copy to all parties, setting forth the citations. The letter must, without

argument, state the reason for the supplemental citations and include a reference either to
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the page of the memorandum or to a point argued orally to which the citations pertain.
Any response must be promptly made and similarly limited.

3 Reply Memorandum. A reply memorandum is limited to rebuttal of matters

raised in the response responsive memorandum.

6) Limitation on Memoranda Considered. Unless otherwise ordered, the court

will consider only memoranda filed with motions, responswe emoranda filed by parties

N

(i) Overlength Memoranda. An order of the.court musngbtalned to filea

..\

memorandum that exceeds the page limitations set fi m\sgﬁi-)bsectlon (d) of this rule. Sucha

in interest, and reply memoranda filed by the movant(s).

motion may be made to the court ex parte, and must 1nclude\ya, { tatement of why additional pages
are needed and the number of pages. The cok(ié}ilkap rove the request only for good cause
shown. Authorized, overlength memoranda mﬁgcontain the following:

(D) a table of con;en@)thp }e references, setting forth the titles or headings of

Q\»N
each section and subsecu}\y‘?

D

2) a gtaféme of the issues related to the precise relief sought;
3) a concm\e K Xement of facts, with appropriate references to the record, relevant to
the issues concerning the precise relief sought;
4 argument, proceeded by a summary, containing the contentions of the
party with respect to the issues presented, and the reasons therefor, with citations
to the authorities, statutes, and parts of the record relied on; and

(%) a short conclusion stating the precise relief sought.

G4) Certificate of Service. Unless otherwise ordered, a party must file a certificate of

service of a motion or other paper required to be served on other parties. The certificate must be
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filed with the motion or paper, endorsed upon the motion or paper, or filed separately as soon as
possible and in any event before any action Based upon the service is requested or taken by the
court. The certificate must show the date, place and manner of service, and the names and
addresses of the parties receiving the service.

(k) Service of Documents by Electronic Means. A Filing User who electronically files a

pleading or other document must transmit a “Notice of Electronic Fign ” to parties entitled to
service or notice under the Federal Rules of Bankruptcy Procedu\g{h&k&hese Local Rules. The
NN
N
“Notice of Electronic Filing” must be transmitted by e—m%hand, facsirjﬁé contract carrier, or
7

by first class mail postage prepaid. Electronic transmﬁi\m%gbthe “Notice of Electronic Filing”
\%

constitutes service or notice of the filed document. A Filing,USer may use the court’s Electronic

e,

. U : :
Filing System to effectuate service on those p@ﬂyn have consented to electronic service.
Parties who are not Filing Users are entitled to\n‘zgﬁive a paper copy of any electronically filed

S@iémg_otice must be made according to the Federal Rules of

2
_—
Bankruptcy Procedure and these\Logﬂiules.
N
AN
A4
N/

)

pleading or other document.
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RULE 9013 -2
MOTION PRACTICE - OPPORTUNITY FOR HEARING

(a) Scope of Rule. This rule applies to motions in bankruptcy cases. The term
“motion” means application, request, objection to claim, or other proceeding in the nature of a
motion in which a party in interest seeks an order from or determination by the court. The term
“motion” does not refer to a summons, complaint, appeal, or an ex parte motion.

(b)  Applicability: Except as set forth herein, whenevepthe Bankruptcy Code or the
Federal Rules of Bankruptcy Procedure provide that an order ma b(:,\ \e%ff}d or an action may be
taken after "notice and a hearing," or a similar phrase%@ovant beligves there will be no
objections to the motion, the following procedure shouﬁi@d. This rule does not apply:

(1)  whenever the court directs otherwise;

™
(2) to any pleadings, motio \576?‘;;10%065 in adversary proceedings under Part

VII of the Fed. R. B <:/Ii,>"

(3) to hearings set u ert{l;ﬁc. § 1125;

“) /icg:}nearings c}/cgnﬁrmation of a plan pursuant to chapter 9, 11 or 12;
(5)\:\ a@}fdtions for compensation that exceed $5,000.00;
6 a o'therwise provided by these Local Rules or the Fed. R. Bankr. P.

(¢) Motions. The movant must file the motion with the clerk within any applicable
time limitation, including the time limitations of these Local Rules, unless the court orders
otherwise. A motion must set forth succinctly, without argument, the specific relief sought.

(d)  Notice of Motion and Notice of Opportunity for Hearing: The movant may

reserve a time for, but not set, a hearing on the court’s calendar. A Notice of Motion and and

Notice of Opportunity for Hearing shall be filed in original form only together with a certificate
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of service evidencing compliance with the applicable service requirements. A Notice of Motion
and Notice of Opportunity for Hearing shall:

(1)  be in substantial conformity with L.B.F. 9013 - 2, Notice of Motion and

Opportunity for Hearing;

) contain a specific statement of the relief requested or action intended in sufficient
detail to meaningfully inform the parties of the relief requeste}\or intended action or, if the
motion is served with the notice, refer to the motion to d@%\t@\e relief requested;

3 set the last date on which an interested pargy may file arﬁa'byj ection to the motion
and request for hearing on the motion. The i tg\%gate must be based on the time

period fixed by the Federal Rules of Bankruptcy Prég%lre or by Local Rule 9006- 1(b),

as appropriate;

“4) include a statement that the reli //requested may be granted without a hearing

unless an objection is 1 -I;I Dle_d_;_

e

(5) include e} statement\tyf the objecting party must attend the hearing and that
failure to %t;t\é{é\th;:ﬁgaring will be deemed a waiver or the objection;

(6) be gi\v‘er\g\\yyhe movant to all parties in interest at their addresses of record, and to
such other parties as the Federal Rules of Bankruptcy Procedure may specify or the court

may direct;

(e) Objection and Request for Hearing: Any party opposing the motion must file

an Objection and Request for Hearing before the deadline stated in the Notice of Motion and
Notice of Opportunity for Hearing. The Objection and Requests for Hearing shall be filed with
the court in original form only, and a copy thereof shall be served upon counsel for the movant on

or before the date set forth in the notice. Service may be by mail and shall be complete upon
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mailing. Objections and requests for hearing shall clearly specify the grounds upon which they
are based. General objections will not be considered. Failure of a party to timely file written
opposition will be deemed a waiver of any opposition to granting of the motion.

@ Court Action on Motions:

1) Contested Matters: Motions for which opposition has been filed shall be set for

hearing at the time, date and place set forth in the Notice of M tlon and Opportunity for
Hearing. No further notice of the date, time and place of}j¢ rﬁng\ls required to be given.
2) Non-Contested Matters: Motions with ng. \(\)\’pposmon Wbe submitted to the

/
Judge for further action. The party submlttln%n\@g r on an non-contested matter must

submit an application or declaration with the orde\\tgﬁng that there has been no objection

to the motion filed or served on the mX{a/nt\}h,e Court may, but is not required to, grant

the relief requested in the motion withou b2 hearing.

.

3 Defective of I efﬁif\ex;)tMotions: The Court may deny, sua sponte, any defective
AN S S

"\

or deficient motion, or a motio}f, the notice of which is subject to the provisions of this

Rule and ’@rﬂ)t\\e does not comply with this Rule. Any such denial shall be without
prejudice. \\)/

“4) Non-Prosecuted Motions: At the time the bankruptcy case is closed pursuant to
350, 707, 930, 1112, 1208, or 1307 of title 11, all pending motions which have not been
presented to the Court for disposition shall be deemed abandoned for want of prosecution
and the Clerk shall enter an order denying said motions. Any such denial shall be without
prejudice.

(g Applicable provisions of Local Rule 9013-1: Paragraphs (h) through (k) of

Local Rule 9013-1 are also applicable to this rule.
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RULE 9013 -3

(a)  Applicability: Whenever the Bankruptcy Code or the Federal Rules of
Bankruptcy Procedure provide that an action may be taken after “notice” or after “notice and a

hearing,” or a similar phrase, and a proposed action does not require a motion or affirmative

approval by the court , the entity proposing to act, in lieu of proceedfiigby motion, may use the
following noticing procedure.

(b)  Notice of Opportunity for Hearing: N ({gce of Opportunity for Hearing shall

\
N
be filed in original form only together with a certiﬁcate\ sery;ce evidencing compliance with the
applicable service requirements. The NOthG(Qf Opportumty for Hearing shall:

1) be in substantial conformity wi g/lg 9029-1, Notice of Opportunity for

Hearing;
2) contain a specn(%ne t of the action intended in sufficient detail to
meaningfully info the parties of the intended action;
(3<<£\ s%t e date and time the proposed action will be taken;
“@ state th\g?/last date on which an interested party may file an objection and request
for hearing on the intended action;
Q) Be served in accordance with the Federal Rules of Bankruptcy Procedure or as
the court may direct.
(c) Opposition and Request for Hearing: An objection and request for hearing shall
be filed with the court in original form only, and a copy thereof shall be served upon counsel for

the entity proposing to act, on or before the date set forth in the Notice of Opportunity for

Hearing. Service may be by mail and shall be complete upon mailing. Objections and requests
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for hearing shall clearly specify the grounds upon which they are based. General objections will
not be considered. Failure of the responding party to timely file written opposition may be
deemed a waiver of any opposition to the proposed action.

(d) Hearing and Oral Argument:

(§)) Contested Matters: If an objection to the proposed action is filed the entity

proposing to act shall promptly set the matter for hearing. N/lce of the date, time and
place of hearing shall be mailed by the entity proposing t /ac\\t& the objecting parties at
their addresses or their attorneys’ addresses of recor\d and to such/ofher parties as the court

o

may designate.

2) Non-Contested Matters: If no objectlon}o\y{ proposed action is filed the action

may go forward without court action. \

(e) Certificate of Service. Unless Otherwise ordered, a party must file a certificate of

T,

service of a motion or other p quq}med to be served on other parties. The certificate must be

N
filed with the motion or paper, end@g /eﬂ upon the motion or paper, or filed separately as soon as

possible and in any@ﬁ\lx\fore any action based upon the service is requested or taken by the
KN
court. The certificate rr{\st/s‘flow the date, place and manner of service, and the names and

addresses of the parties receiving the service.

@ Service of Documents by Electronic Means. A Filing User who electronically

files a pleading or other document must transmit a “Notice of Electronic Filing” to parties entitled
to service or notice under the Federal Rules of Bankruptcy Procedure and these Local Rules. The
“Notice of Electronic Filing” must be transmitted by e-mail, hand, facsimile, contract carrier, or
by first class mail postage prepaid. Electronic transmission of the “Notice of Electronic Filing”

constitutes service or notice of the filed document. A Filing User may use the court’s Electronic
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Filing System to effectuate service on those parties who have consented to electronic service.
Parties who are not Filing Users are entitled to receive a paper copy of any electronically filed
pleading or other document. Service or notice must be made according to the Federal Rules of
Bankruptcy Procedure and these Local Rules.

(2) This Rule Shall Not Apply:

1 to any pleadings, motions, or notices in adversary proceedings under Part VII of
Zam
the Federal Rules of Bankruptcy Procedure; &
NN\
\\\ 7
o~ o
N
. \\/
vV
Q\N\N‘\ \\\\\\
T
'
\P
%
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Local Form 9013-1

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

In re: Bankruptcy Number:
Chapter

Debtor(s).

AN

N}

NOTICE OF [MOTION TO | IAPPLICATION%QR] [OBJECTION TO CLAIM]|
AND NOTICE OFHE, NG

(Objection Deadline: \ )
(Hearing Date:-. )

Loave

PLEASE TAKE NOTICE that [movant’s4iame] has filed with the United States Bankruptcy

Court for the District of Utah, [«titlé)%}g@g] (the Motion/Application/Objection).
N

YOUR RIGHTS MAY BE Ay FECTED. You should read these papers carefully and
=S T T— —_——

N
N
discuss them wﬁ@ aft()}nev, if you have one in this bankruptcy case. If you do not have an

< N '/T
attorney, you may wis\ll\;/(};cj‘énsult one.

[Insert a specific statement of the relief requested, action intended or claim, including the amount

of fees to be paid pursuant to Fed.R.B.P. 2002(c)(2), if applicable; amount of debt to be incurred; amount
of payment to be made; the basic terms and provisions of a settlement or compromise; or, with respect to
a proposed sale of property, a description of the property, the time and place of any public sale, and the
terms and conditions of any private sale, all sufficient to meaningfully inform the parties of the intended

action or claim.]

If you do not want the Court to grant the relief requested in the [Motion/Application/ Objection]

then:
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(1) on or before [ objection deadline] you or your lawyer must file with the Bankruptcy Court a

written objection to the [Motion/Application/ Objection] explaining your position, at:
United States Bankruptcy Court
350 South Main Street, Room 301
Salt Lake City, UT 84101

If you mail your objection to the Bankruptcy Court for filing you must mail it early enough so

that the Court will receive it on or before [objection deadline]. You/must also mail a copy to the

undersigned counsel at [name and address of movants attorne \

(2) attend the hearing on the [ Motion/Application/ Objection] thW t for [(date) at (time) in
—
Courtroom ___, United States Bankruptcy Court, (addressg éa‘ilu\re to attend the hearing will be deemed
(—-\

a waiver of your objection. \7//

If you or your attorney do not take thefstep\s the Bankruptcy Court may decide that you do not

oppose the relief sought in the [Motlon/Appl1cat\\n%’0gyectlon] and may enter an order granting that
relief. In the absence of a timely fi Jed oyjectlon, the’undersigned counsel may and will ask the Court to
strike the hearing enter an orde{”; ing ﬂ}é’ [Motion/Application/ Objection] without hearing.

Dated this Dax of / 20

N .

Signature of Individual

Printed Name of Individual
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CERTIFICATE OF MAILING

I hereby certify that on

(date), I mailed a copy of

this foregoing Application and all attachments to the following:

Date

Signature of Individual

s

-
Printed nam{ﬁf Tndividual
8N\ .
//\\\ >
™
A

SOL .
NS
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Local Form 9013-2

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

In re: Bankruptcy Number:
Chapter
S
Debtor(s). /AN
NN N

v

ZAN
NOTICE OF [MOTION TO ] [APPLICATIOP&OR] [OBJECTION TO CLAIM]
AND NOTICE OF OPPORTUNI\@R HEARING

(Objection Deadline: K )

Qid/?/v

PLEASE TAKE NOTICE/Tﬁat\ [movant’ sﬁmee] has filed with the United States Bankruptcy

//
Court for the District of Utah, [fit! /l@\f%\alcadl/ng] (the Motion/Application/Objection).

YOUR RIGHTS MAY BE\AFIZECTED You should read these papers carefully and

// "“\
discuss them w1th{you\r atft&rney, if you have one in this bankruptcy case. If you do not have an

\

attorney, you may WIS\MO Igénsult one.

Vv

[Insert a specific statement of the relief requested, action intended or claim, including the amount
of fees to be paid pursuant to Fed.R.B.P. 2002(c)(2), if applicable; amount of debt to be incurred; amount
of payment to be made; the basic terms and provisions of a settlement or compromise; or, with respect to
a proposed sale of property, a description of the property, the time and place of any public sale, and the
terms and conditions of any private sale, all sufficient to meaningfully inform the parties of the intended

action or claim.]
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NO HEARING WILL BE CONDUCTED ON THIS [MOTION/APPLICATION/OBJECTION]
UNLESS A WRITTEN OBJECTION IS FILED WITH THE CLERK OF THE COURT ON OR
BEFORE THE OBJECTION DEADLINE SET FORTH BELOW.

If you do not want the Court to grant the relief requested in the [Motion/Application/ Objection] then you

or your attorney must:

(1) on or before [ objection deadline] file with the Bankruptcy Court a written Objection and

Request for Hearing, explaining your position, at: /é N
W\
United States Bankruptcy Court Ny \\\ AN =
350 South Main Street, Room 301 N

Salt Lake City, UT 84101 -
If you mail your objection to the Bankruptcy Courl\xl g you must mail it early enough so

that the Court will receive it on or before [objection deadlirie]. You must also mail a copy to the

e
undersigned counsel at [name and addre&xef niovants attorney].

oYl

(2) attend a hearing on [(date) at (time) in Qoprtroom ____, United States Bankruptcy Court,

(address).] There will b %n/(\?yéher notice of the hearing and failure to attend the hearing will

-—..._
e

be deemed a waiver if you;\ob\lebtl/@n
v’
If you or yourattormsy do not take these steps, the Bankruptcy Court may decide that you do not

SN
oppose the relief sought\mt / [Motion/Application/ Objection] and may enter an order granting that
relief. In the absence of /tlmely filed objection, the undersigned counsel may and will ask the Court to

enter an order approving the [Motion/Application/ Objection] without hearing.

Dated this ___ Day of , 20

Signature of Individual
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CERTIFICATE OF MAILING

I hereby certify that on

(date), I mailed a copy of

this foregoing Application and all attachments to the following:

Date

Signature of Individual

Printed name y@\d%idual

™,
‘(\'{\..\‘\H
AT s 2
\\ \/7 \"Z//
Y\
///:\\ i
OL
S
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Local Form 9013-3

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH
In re: Bankruptcy Number:
AN
Chapter /’< >
Debtor(s). N\?
)

A}

NOTICE OF [PROPOSED ACTION] AND ORP )RTUNITY FOR HEARING

(Objection Deadline: )
"f —

v
4
PLEASE TAKE Nogi@ t}lat ’s name] has filed with the United States

Bankruptcy Court for the Dlstrlct ah [title of pleading].

YOUR RI( TS\MAY BE AFFECTED. You should read these papers carefully

\ \

and discuss them wi‘tth{r attorney, if you have one in this bankruptcy case. If you do not

have an attorney, you may wish to consult one.

[Insert a specific statement to meaningfully inform the parties of the action intended.
With respect to a proposed sale of property, a description of the property, the time and place of

any public sale, and the terms and conditions of any private sale.]
NO HEARING ON THE [PROPOSED ACTION] WILL BE CONDUCTED UNLESS A
WRITTEN OBJECTION IS FILED WITH THE CLERK OF THE COURT ON OR BEFORE THE

OBJECTION DEADLINE SET FORTH BELOW.

If you object to the [proposed action] then on or before [ objection deadline] you or your lawyer
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must file with the Bankruptcy Court a written objection to the [proposed action] explaining your
position, at:
United States Bankruptcy Court
350 South Main Street, Room 301
Salt Lake City, UT 84101
If you mail your objection to the Bankruptcy Court for filing you must mail it early

enough so that the Court will receive it on or before . You must also mail a

AN
copy to the undersigned counsel at [name and address of movan@mey.]

If you or your attorney do not take these steps,}e \r)xoticing paz);{ will proceed with the

e

[proposed action]. %
Dated this___ Day of ,20_. \//

.
..

/Q “\""7 Printed name of Individual
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CERTIFICATE OF MAILING

I hereby certify that on (date), I mailed a
copy of this foregoing Application and all attachments to the following:

Date

Signature of Indjyidual

AN

Printed name of'Indivjdual
S i

G
4&%3
'
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PROPOSED PROCEDURES FOR NOTICING AND OPPORTUNITY FOR
HEARING

The proposed procedures for "notice and an opportunity for hearing" are
intended to promote efficiency and economy and provide a framework for resolving
issues without a need for setting and conducting hearings. The proposed procedures
do not significantly change current practices and procedures. The proposed procedures
will also result in more consistent noticing practices and have the potential to minimize
the amount of time between a motion and determination by the Court.

The proposed procedures will benefit attorneys because they will reduce the time
attorneys are required to spend monitoring and striking hearings. The proposed
procedures will also minimize the risk of failing to appear at schedule hearings, and
will reduce the need to appear at scheduled hearings.

The proposed procedures will benefit the Court because the Court will be
spending less time preparing for hearings that are eventually stricken from the Court’s
calendar.

The proposed procedures are also consistent with 11 US.C. § 102(a) which
defines “after notice and a hearing” and authorizes an action without an actual hearing.
Section 102 changed the procedures that had been used under the Bankruptcy Act.
"This is a significant change from present law, which requires the affirmative approval
of the bankruptcy judge for almost every action. The change will permit the
bankruptcy judge to stay removed from the administration of the bankruptcy
reorganization case, and to become involved only when there is a dispute about a
proposed action, that is, only when there is an objection." [House Report No. 95-595, 95%
Cong., 1st Sess. 315 (1977); Senate Report No. 95-989, 95* Cong., 2d Sess. 27 (1978).]
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EXPLANATION OF THE PROPOSED PROCEDURE FOR "NOTICE AND
OPPORTUNITY FOR HEARING"

Whenever there is a routine matter which would typically be set on the Court’s
law and motion calendar or if counsel believes the matter will be uncontested the
following procedure should be used:

1.

Reserve a Hearing Date and Time with the Court. The procedure for

reserving a hearing date and time with the Court will essentially be the
same as the current practice for setting a hearing. Counsel will still have
the opportunity to use the Court’s preset calendar or contact the Court’s
scheduling clerk to reserve a hearing time. The difference will simply be
that the hearing date and time is only reserved and the actual hearing is
not set on the Court’s calendar.

Send Notice to All Affected Parties Using Local Form 9013-2. The Form

is intended to clearly advise parties of (I) the relief being sought, (ii) the
date objections are due, and (iii) that a hearing on the motion will not be set
unless an objection and a request for hearing is filed.

Post-Noticing Procedures

 If no objection is filed. If there is no objection to the proposed
motion, submit a proposed order and application for entry of
the order to the Court.

e If a timely objection and request for hearing is filed. If a
timely objection and request for hearing is filed the matter will
then be set on the Court’s active calendar. The clerk’s office will
attempt to set all objections and requests for hearing on the
Court’s calendar. The movant is responsible for ensuring the
hearing is set once they receive notice of the objection.
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» Chapter 13 Trustee Response. In addition to being able to file
an objection and request for hearing, the Chapter 13 Trustee
will also be able to file a response to the motion or a
conditional objection. The Chapter 13 Trustee response will
simply be informational and will be provided to the Court if
the Chapter 13 Office believes the information will be beneficial
to the Court in making its determination. The Chapter 13
Trustee’s conditional objection will not set the matter for
hearing, but will prevent entry of an order until the objection
has been resolved. It is expected that this type of objection
would be used by the Chapter 13 Trustee if the Chapter 13
Trustee does not oppose the relief requested, provided certain
conditions are met. The burden will be upon the movant to
contact the Chapter 13 Trustee’s Office to see if an agreed order
can be achieved. If movant believes the agreed order cannot be
achieved the movant may request that the hearing on the
motion be set for the reserved time.

ANTICIPATED QUESTIONS

1. How does this procedure differ from the current procedures? The
procedure is not much different than the current practice.

(a) There will be three alternative procedures for satisfying the requirement of
“notice and a hearing”:

(i)

(ii)

(I) setting a hearing and providing "notice of a motion and a set hearing"

date (Local Rule 9013-1). The procedure for setting a hearing date on
matters that are not routine or are not set on the law and motion
calendar is unchanged.

reserving a hearing and providing "notice of a motion and an
opportunity for hearing" (Local Rule 9013-2). The procedure for
reserving a hearing date will essentially be the same as the current
procedure for setting a hearing date on the law and motion calendar.
Matters on the pre-set/law and motion calendar will automatically be
“hearing reserved” matters and noticing must comply with Local
Rule 9013-2; and

simply providing “notice of a proposed action and an opportunity for
hearing" (Local Rule 9013-3.) Notice with only an opportunity for
hearing is not a new procedure. The new Local Rule 9013-3 only
clarifies the current practice.
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(B) Noticing procedures will be more consistent using standardized local forms
but there will be distinctions between the three types of notice: “Notice of
Motion and Notice of Hearing” (Local Form 9013-1), “Notice of Motion and
Opportunity for Hearing” (Local Rule 9013-2) and, “Notice of [Proposed Action]
and Opportunity for Hearing” (Local Rule 9013-3).

2. How does one determine which procedure should be used? Non-routine
or contested matters should always have a “hearing set”. Unless chambers
directs otherwise, the “hearing reserved” procedures may be used for all routine
matters that would typically be set on the Court’s pre-set/law and motion
calendar. An action does not require court action or determination to proceed,
the “notice only” procedure may be used or the party may proceed by motion.

It should be emphasized that selecting a procedure should not be problematic in
most cases. There is no penalty for using a hearing set procedure if the rules
suggest another procedure. If a hearing is set on a routine matter or uncontested
matter when the “hearing reserved” procedure is suggested, the hearing may be
stricken if there is no objection or the hearing may go forward if it is not
stricken. If a contested matter is noticed with only a hearing date reserved, an
objection will set the matter for hearing.

3. When Should an Order be Submitted? The time reserved for a hearing
should allow sufficient time to comply with the applicable notice requirements
and the Local Rule 9006-1. Local Rule 9006-1(b) requires that the hearing be at
least four days after all objections and replies are filed. If a moving party wants
to preserve their right to file a reply to an objection, these time limitations
should be taken into account.

After the objection deadline has run, if no objections have been filed, the moving
party should promptly file a proposed order and application for entry of the
order pursuant to Local Rule 9013-1(c). If the application and proposed order
are not promptly filed the Court may be unable to act on the order prior to the
date reserved for hearing.

It should be noted that this result is not significantly different than the current
practice. Presently, a moving party strikes a hearing because no objections have
been filed and fails to promptly submit an application and order, the Court is
unable to act on the order prior to the hearing date.

4. What if the motion or notice are defective? A defective motion or notice is

defective under the current procedures or the proposed procedures. Having a
hearing scheduled does correct a defective motion or notice.
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5. How are matters resolved if the Chapter 13 Trustee files a conditional
objection? If the moving party does not understand the chapter 13 trustee’s
objection, the moving party should contact the chapter trustee’s 13 office and
clarify the issues. If the issues are clear, or after clarifying the issues, the moving
party will prepare a proposed order which, if it addresses the chapter 13
trustee’s issues, the chapter 13 trustee will endorse. If the issues can not be
resolved the moving party may request the matter be set at the reserved
hearing date. If the reserved hearing date is passed, a hearing be promptly be
set on the next law and motion calendar with only notice to the chapter 13
trustee’s office.

6. Who will receive a notice of hearing if an objection is filed? No further notice
of hearing will be sent if an objection is filed. The objecting party and the
movant are aware of the objection, that the objection sets a hearing at the
reserved time and of the need to appear at the hearing. Electronic filers will
receive electronic notice of the hearing.

7. Can the court set a hearing at the reserved time even if the matter is
uncontested? Yes. If the court has issues with the motion, notice or proposed
order a hearing may be set at the reserved time. Electronic filers will receive
electronic notice. The option for the court to set a hearing does not require the
court to set a hearing or sign an order if a hearing is not set. Like the current
practice, if the moving party’s motion or notice are defective the court may
decline to enter an order
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